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members have read
Bench & Bar in the
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the last four issues.
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Over
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Your Link to the Profession
Your Link to Lawyers
Bench & Bar of Minnesota is the official publication
of the Minnesota State Bar Association (MSBA). The
MSBA is a voluntary association of lawyers admitted
to practice in Minnesota, comprising members from all
areas of practice, legal administrators, corporate counsel,
paralegals, and up-and-coming law students.

Bench & Bar continues to be a top-ranked
member benefit with a circulation of over 13,700.

Your Link to Leaders
Bench & Bar readers are leaders in the profession and
in their communities. These influential and affluent
individuals hold prestigious positions in government,
serve on the governing boards of numerous corporate
and nonprofit organizations, and work both to shape the
profession and improve the practice of law.

2/3 of readers saved an item from
Bench & Bar for future reference with over
half saying they discussed or shared an
item with colleagues or clients.

Your Link to
Decision Makers
Bench & Bar readers include managing partners, sole
practitioners, legal administrators and other professionals
with responsibility for hiring, purchasing, and directing
both their own affairs and matters affecting their clients.

Advertising dollars
go even further
with Bench & Bar
Digital Edition –
emailed directly to
MSBA members!

70% of our readers are actively involved in
purchasing products and services for their
firm/business/organization.
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and passing along to another person
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71% plan to make a significant household purchases
in the next 12 months

In view of these facts, the Legislature has rightly
decided that the public is better served by a civil
justice system that puts responsibility for crashes
on those who caused the crashes in the first place.
Crashes are caused by many preventable and
careless behaviors, including distracted driving,
speeding, chemical and alcohol use, and simply
failing to pay attention, among other violations of
the rules of the road. Crashes are not, however,
caused by seat belts.
Of course, it goes without saying that people
should wear seat belts—which, in 94 percent of
cases, Minnesotans do. The National Highway
Transportation Safety Administration (NHTSA)
has studied seat belt use and determined the best
way to increase compliance is to make failure to use
a seat belt a primary offense, something Minnesota
has already done. Legislative efforts to allow the
use of seat belt evidence in civil cases often claim to
have a similar effect, but in fact they have nothing
to do with safety and everything to do with shifting
liability away from those who cause crashes and
onto those who are innocently injured by the
carelessness of others. By definition, because the
seat belt evidence has nothing to do with assigning
blame for the crash, the introduction of seat belt
evidence only serves to allow a careless driver to
tell the victim of their negligence that their injuries
are their own fault. This is a dangerous rule that
leads to awful and unjust outcomes—all of which
are directly beneficial to the insurance industry.
The suggestion that juries should hear seat belt
evidence may seem to make sense, which is part
of the reason other states have given in to the
insurance industry’s demands to put such evidence
before a jury whenever possible. After all, jurors
would likely think it is very relevant that an injured
person was not wearing his or her seat belt when
a crash occurred. But the rules of evidence always
face a difficult balancing act: Is this evidence
really as important as it would seem to be?

Why repealing the seat belt evidence
rules serves no public purpose

BENCH & BAR READERS ARE AFFLUENT

BY GENEVIEVE M. ZIMMERMAN, PATRICK STONEKING,
& JOEL D. CARLSON
gzimmerman@meshbesher.com, pstoneking@andersonadvocates.com, jdcresearch@aol.com

98% have one or more degrees beyond the B.A.
47% have a household income of $150,000 or higher.
30% have a household income of $200,000 or higher.

E

liminating Minnesota’s long-standing seat belt
evidence rule, as recently promoted in one
Bench & Bar article,1 would result in the largest
windfall to negligent drivers and their insurance
companies that lawmakers could ever give them.
Over the last 25 years, there have been multiple efforts by
the insurance and trucking industries to repeal this law. Each
time, policymakers have weighed the benefits of repeal (there
are none) and the harm to injured motorists (it’s extensive)
and they have rightly rejected this unfair money grab by the
insurance industry.
First, despite a record number of Minnesotans buckling
up, our state continues to suffer tremendous devastation
from the actions of careless drivers. Specifically, according
to the Department of Public Safety’s (DPS) annual Crash
Facts Report in 2019:2
• 80,636 traffic crashes were reported to DPS;
these crashes involved 148,774 vehicles and 174,422
people;
• these crashes caused 364 deaths and injured 27,260;
• 4,000 crashes were alcohol-related, resulting in 114
deaths and 2,176 injuries; and
• none of the crashes were reported to have been caused
by anyone’s failure to wear a seat belt.
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SO FAR, WHERE LONG-TERM STAY-AT-HOME ORDERS HAVE EXEMPTED THE CONSTRUCTION
INDUSTRY, WIDESPREAD TERMINATIONS OF CONSTRUCTION CONTRACTS ARE UNLIKELY.

EDUCATION			

no requirement that the pandemic have any adverse
effect on the project. However, should an owner
decide to terminate or suspend, they are responsible
for compensating the contractor.9 Additionally, the
amount of time the owner is permitted to suspend
the contract may be limited by the contractor’s
ability to terminate, which arises after the owner’s
suspensions for convenience exceed a predetermined
number of days.10 Again, in this case, the contractor
is permitted to collect payment from the owner for
work done as well as profits and expenses on the
work yet to be completed.11

98% have one or more degrees beyond the B.A.
CURRENT EMPLOYMENT
CONSTRUCTION LAW

62% Private Practice
9% For-Profit Corporations
10% Government Services
NEW TO THE PROFESSION
Nearly 32% are new lawyers

Covid-19 forces contractors to examine AIA agreements
BY TAYLOR STEMLER

taylor.stemler@mitchellhamline.edu

I

mplied in contract law is the assumption
that the world will remain the way the
contracting parties imagined at the time of
formation. This principle originated from an
early English case, where a venue owner was
excused from renting out a music hall unexpectedly
destroyed by fire.1 The covid-19 pandemic has
sparked many “fires” of its own—not only for parties
left unable to fulfill contractual obligations, but also
for lawyers attempting to determine their client’s
exposure under these agreements. The cumulative
effects of the pandemic are especially problematic
in the construction industry, as supply chain and
workforce issues slow operations to a halt.2
Fortunately, contract attorneys have learned
from situations like the burned down music hall
and have developed contractual devices to assign
unforeseen risks to parties. These force majeure
clauses are now common and variants have even
made their way into the American Institute of
Architects industry standard contract form.3
Whether covid-19 is covered under these clauses
depends largely on their terminology and the yetto-be-understood effects of the pandemic.4

IT’S A
WINNER
This essay was the
first-place winner
in the MSBA
Construction Law
Section’s 2020
writing competition.

AIA termination and suspension clauses
Under the AIA General Conditions form,
contractor delays due to unusual delays in deliveries,
unavoidable casualties, or other causes beyond
the contractor’s control may provide a basis for
contractor time extensions.5 Due to the deaths,
supply chain issues, and stay-at-home orders
caused by the covid-19 pandemic, it seems likely
that related contractor delays would be excused
under the AIA form. The AIA form also allows a
contractor to terminate the contract if the work is
stopped for 30 consecutive days due to “an act of
government, such as a declaration of national
emergency, that requires all work to be stopped.”6
Should this occur, the contractor may terminate
the contract and recover compensation for work
executed, termination costs, and a reasonable
overhead and profit on work yet to be performed.7
Although so far Minnesota’s shelter-in-place orders
have generally exempted the construction industry,8
if this should cease to be the case, the clause might
also allow contractors to terminate their contracts
and recover compensation.
Conversely, project owners may terminate or
suspend the contract for convenience. Thus, there is

Likely outcomes and available recovery
So far, where long-term stay-at-home orders have
exempted the construction industry, widespread
terminations of construction contracts are unlikely.
This iws due to the relatively limited ability of
contractors to terminate their contracts (absent a
government mandated shutdown), and the lack of
motivation for project owners to do so.12
The more probable scenario will be for
contractors to suspend performance of the contract
due to material and personnel shortages. Under
the AIA form, it is the contractor’s responsibility
to provide adequate materials and personnel
to ensure timely completion of the project. If
contractors are unable to fulfill this responsibility,
they will be forced to suspend performance or face
potential uncompensated termination by project
owners.13 Although the contractor is technically
excused for these pandemic-induced delays, under
the AIA form, the owner need not compensate
the contractor for additional expenses incurred by
these delays.14 These expenses may be substantial
and include terminating existing subcontracts as
well as performing preventative maintenance on
previously completed work.15 Despite the covid-19
emergency, it is unlikely that courts will permit
recovery of damages incurred by contractors where
the contract provides only for time extensions—and
not additional compensation.16
Contractors may still be able to recover
for pandemic-related delays under business
interruption clauses embedded within their
insurance policies. Unfortunately, however, these
policies often require physical loss or damage to
initiate coverage. Alternatively, contractors may
collect government aid provided under the federal
CARES Act or Disaster Loan Program.

Notes
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2
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3
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form contracts in commercial construction.
Contract Documents, aia n.Y., https://www.
aiany.org/resources/contract-documents/ (last
visited 11/21/2020).
The A201-2017 contract sets for the obligations
between the owner and contractor. Although
the termination and suspension clauses are not
labeled as force majeure clauses, they have a
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unforeseen contingencies.
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terminations).
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A201 §14.2.1.1.
A201 §8.3.1. Although section 8.3 does not
preclude damages for delay, available damages
do not include those caused by COVID-19.
Tony Flesor, “COVID-19 and the AIA A201 –
2017: Anatomy of a Delay Analysis,” l. WeeK
colo., https://lawweekcolorado.com/2020/04/
covid-19-and-the-aia-a201-2017-anatomy-of-adelay-analysis/ (last visited 11/21/2020).
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Chivilo, supra note 2.
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Progress Energy Fla., Inc., 365 F. App’x 202
(11th Cir. 2010) (dismissing suit for damages
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