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of clarity regarding the waters
to which it applied, the Minnesota Legislature, in 2011 and
2015, passed legislation limiting
MPCA’s ability to enforce the
WRSS and prohibiting MPCA
from listing waters as impaired for
the WRSS until MPCA amends
the rule to identify the specific
waters to which the standard
applies. (2015 Minn. 1st Spec.
Sess. Ch. 4, Art. 4, Sec. 136.)
Pursuant to these directives,
MPCA in August 2017 issued a
set of proposed rules repealing the
10 mg/L standard, establishing
an equation-based approach for
determining the protective sulfate
level for a water body, and identifying 1,300 “wild rice waters” that
would become subject to the new
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tribal governments and may
identify other sulfate-impaired
waters as a result of that process.
The initial comment period ran
until 5/31/2021. Letter from
Tera Fong, EPA Region 5, D to
Katrina Kessler, MPCA, re Addition of Waters to Minnesota’s 2020
List of Impaired Waters under
Clear Water Act, Section 303(d)
(4/27/2021).
Jeremy P. Greenhouse
The Environmental Law Group
jgreenhouse@envirolawgroup.com
Jake Beckstrom Vermont Law School, 2015
Erik Ordahl Barna, Guzy & Steffen
Audrey Meyer University of St. Thomas
School of Law 2020

plaint, participated in a mediation
with the Michigan plaintiffs, and
then moved to compel arbitration
of the Iowa action eight months
after that action was commenced,
the 8th Circuit reversed the
district court and found that the
defendant had not waived its right
to arbitrate because the “nature”
of its motion to dismiss “did not
address the merits of the dispute,”
and because the plaintiff had not
been prejudiced by the delay.
Judge Colloton dissented, arguing that the motion to dismiss
and the filing of an answer that
“made no mention of arbitration”
were both acts that were “inconsistent” with the right to arbitrate.
Morgan v. Sundance, Inc., 992
F.3d 711 (8th Cir. 2021).

an 8th Circuit panel found that
changed circumstances—the passage of time—warranted a grant
of the motion if the preliminary
injunction was not replaced by
a final order (either granting a
permanent injunction or vacating
the preliminary injunction) by
10/31/2021.
Judge Erickson dissented from
the injunction ruling, asserting
that the defendant’s failure to
identify “subsequent changes in
law or fact” meant that the 8th
Circuit lacked jurisdiction over
that portion of the appeal. Ahmad
v. City of St. Louis, ___ F.3d ___
(8th Cir. 2021).
n Fed. R. Evid. 403; jury
instructions; cumulative error;

mandamus and found that she
had a “clear and indisputable
right to a jury trial.” The 8th
Circuit also found that the defendant was not required to seek
interlocutory review under 28
U.S.C. §1292(b) before seeking
mandamus. In Re: Brazile, 993
F.3d 593 (8th Cir. 2021).
Josh Jacobson
Law Office of Josh Jacobson
joshjacobsonlaw@gmail.com
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n Supreme Court: Notice

its acts of sending two NTA
the span of two months (wit
second one containing infor
tion about the time and plac
for the hearing) collectively
the requirements under 8 U.
§1229(a)(1). The Court agre
hear the case after some circ
had accepted the governmen
“notice by installment theor
while others did not, arguing
a single NTA must be issued
order to trigger the stop-time
rule. The Court agreed with
latter and opined that “word
how the law constrains powe
In this case, the law’s terms
ensure that, when the federa
government seeks a procedu
advantage against an individ
it will at least supply him wi
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In view of these facts, the Legislature has rightly
decided that the public is better served by a civil
justice system that puts responsibility for crashes
on those who caused the crashes in the first place.
Crashes are caused by many preventable and
careless behaviors, including distracted driving,
speeding, chemical and alcohol use, and simply
failing to pay attention, among other violations of
the rules of the road. Crashes are not, however,
caused by seat belts.
Of course, it goes without saying that people
should wear seat belts—which, in 94 percent of
cases, Minnesotans do. The National Highway
Transportation Safety Administration (NHTSA)
has studied seat belt use and determined the best
way to increase compliance is to make failure to use
a seat belt a primary offense, something Minnesota
has already done. Legislative efforts to allow the
use of seat belt evidence in civil cases often claim to
have a similar effect, but in fact they have nothing
to do with safety and everything to do with shifting
liability away from those who cause crashes and
onto those who are innocently injured by the
carelessness of others. By definition, because the
seat belt evidence has nothing to do with assigning
blame for the crash, the introduction of seat belt
evidence only serves to allow a careless driver to
tell the victim of their negligence that their injuries
are their own fault. This is a dangerous rule that
leads to awful and unjust outcomes—all of which
are directly beneficial to the insurance industry.
The suggestion that juries should hear seat belt
evidence may seem to make sense, which is part
of the reason other states have given in to the
insurance industry’s demands to put such evidence
before a jury whenever possible. After all, jurors
would likely think it is very relevant that an injured
person was not wearing his or her seat belt when
a crash occurred. But the rules of evidence always
face a difficult balancing act: Is this evidence
really as important as it would seem to be?

Why repealing the seat belt evidence
rules serves no public purpose

BENCH & BAR READERS ARE AFFLUENT

BY GENEVIEVE M. ZIMMERMAN, PATRICK STONEKING,
& JOEL D. CARLSON
gzimmerman@meshbesher.com, pstoneking@andersonadvocates.com, jdcresearch@aol.com

98% have one or more degrees beyond the B.A.
47% have a household income of $150,000 or higher.
30% have a household income of $200,000 or higher.

E

liminating Minnesota’s long-standing seat belt
evidence rule, as recently promoted in one
Bench & Bar article,1 would result in the largest
windfall to negligent drivers and their insurance
companies that lawmakers could ever give them.
Over the last 25 years, there have been multiple efforts by
the insurance and trucking industries to repeal this law. Each
time, policymakers have weighed the benefits of repeal (there
are none) and the harm to injured motorists (it’s extensive)
and they have rightly rejected this unfair money grab by the
insurance industry.
First, despite a record number of Minnesotans buckling
up, our state continues to suffer tremendous devastation
from the actions of careless drivers. Specifically, according
to the Department of Public Safety’s (DPS) annual Crash
Facts Report in 2019:2
• 80,636 traffic crashes were reported to DPS;
these crashes involved 148,774 vehicles and 174,422
people;
• these crashes caused 364 deaths and injured 27,260;
• 4,000 crashes were alcohol-related, resulting in 114
deaths and 2,176 injuries; and
• none of the crashes were reported to have been caused
by anyone’s failure to wear a seat belt.

18

BENCH & BAR • MARCH 2021

MARCH 2021 • BENCH & BAR

19

GENDER			
E S S AY

38% female, 62% male

SO FAR, WHERE LONG-TERM STAY-AT-HOME ORDERS HAVE EXEMPTED THE CONSTRUCTION
INDUSTRY, WIDESPREAD TERMINATIONS OF CONSTRUCTION CONTRACTS ARE UNLIKELY.

EDUCATION			

no requirement that the pandemic have any adverse
effect on the project. However, should an owner
decide to terminate or suspend, they are responsible
for compensating the contractor.9 Additionally, the
amount of time the owner is permitted to suspend
the contract may be limited by the contractor’s
ability to terminate, which arises after the owner’s
suspensions for convenience exceed a predetermined
number of days.10 Again, in this case, the contractor
is permitted to collect payment from the owner for
work done as well as profits and expenses on the
work yet to be completed.11

98% have one or more degrees beyond the B.A.
CURRENT EMPLOYMENT
CONSTRUCTION LAW

66% Private Practice
13% For-Profit Corporations
10% Government Services
NEW TO THE PROFESSION
Nearly 32% are new lawyers

Covid-19 forces contractors to examine AIA agreements
BY TAYLOR STEMLER

taylor.stemler@mitchellhamline.edu

I

mplied in contract law is the assumption
that the world will remain the way the
contracting parties imagined at the time of
formation. This principle originated from an
early English case, where a venue owner was
excused from renting out a music hall unexpectedly
destroyed by fire.1 The covid-19 pandemic has
sparked many “fires” of its own—not only for parties
left unable to fulfill contractual obligations, but also
for lawyers attempting to determine their client’s
exposure under these agreements. The cumulative
effects of the pandemic are especially problematic
in the construction industry, as supply chain and
workforce issues slow operations to a halt.2
Fortunately, contract attorneys have learned
from situations like the burned down music hall
and have developed contractual devices to assign
unforeseen risks to parties. These force majeure
clauses are now common and variants have even
made their way into the American Institute of
Architects industry standard contract form.3
Whether covid-19 is covered under these clauses
depends largely on their terminology and the yetto-be-understood effects of the pandemic.4

IT’S A
WINNER
This essay was the
first-place winner
in the MSBA
Construction Law
Section’s 2020
writing competition.

AIA termination and suspension clauses
Under the AIA General Conditions form,
contractor delays due to unusual delays in deliveries,
unavoidable casualties, or other causes beyond
the contractor’s control may provide a basis for
contractor time extensions.5 Due to the deaths,
supply chain issues, and stay-at-home orders
caused by the covid-19 pandemic, it seems likely
that related contractor delays would be excused
under the AIA form. The AIA form also allows a
contractor to terminate the contract if the work is
stopped for 30 consecutive days due to “an act of
government, such as a declaration of national
emergency, that requires all work to be stopped.”6
Should this occur, the contractor may terminate
the contract and recover compensation for work
executed, termination costs, and a reasonable
overhead and profit on work yet to be performed.7
Although so far Minnesota’s shelter-in-place orders
have generally exempted the construction industry,8
if this should cease to be the case, the clause might
also allow contractors to terminate their contracts
and recover compensation.
Conversely, project owners may terminate or
suspend the contract for convenience. Thus, there is

Likely outcomes and available recovery
So far, where long-term stay-at-home orders have
exempted the construction industry, widespread
terminations of construction contracts are unlikely.
This iws due to the relatively limited ability of
contractors to terminate their contracts (absent a
government mandated shutdown), and the lack of
motivation for project owners to do so.12
The more probable scenario will be for
contractors to suspend performance of the contract
due to material and personnel shortages. Under
the AIA form, it is the contractor’s responsibility
to provide adequate materials and personnel
to ensure timely completion of the project. If
contractors are unable to fulfill this responsibility,
they will be forced to suspend performance or face
potential uncompensated termination by project
owners.13 Although the contractor is technically
excused for these pandemic-induced delays, under
the AIA form, the owner need not compensate
the contractor for additional expenses incurred by
these delays.14 These expenses may be substantial
and include terminating existing subcontracts as
well as performing preventative maintenance on
previously completed work.15 Despite the covid-19
emergency, it is unlikely that courts will permit
recovery of damages incurred by contractors where
the contract provides only for time extensions—and
not additional compensation.16
Contractors may still be able to recover
for pandemic-related delays under business
interruption clauses embedded within their
insurance policies. Unfortunately, however, these
policies often require physical loss or damage to
initiate coverage. Alternatively, contractors may
collect government aid provided under the federal
CARES Act or Disaster Loan Program.

Notes
1

Taylor v. Caldwell, 122 Eng. Rep. 309 (1863).

2

James P. Chivilo et al., “A Look at COVID-19

3

am. inst. arcHitects, a201-2017 general

Impacts on the Construction Industry,”
Holland & KnigHt, https://www.hklaw.com/en/
insights/publications/2020/05/a-look-at-covid19impacts-on-the-construction-industry (last visited

TAYLOR STEMLER is a
3L at Mitchell Hamline
School of Law and is
planning to start as an
attorney at Merchant
& Gould, P.C. in the fall
of 2021, representing
clients in intellectual
property matters.

11/21/2020).
conditions of tHe contract for
construction §8.3 [hereinafter A201].
AIA contracts are the most widely used standard
form contracts in commercial construction.
Contract Documents, aia n.Y., https://www.
aiany.org/resources/contract-documents/ (last
visited 11/21/2020).
The A201-2017 contract sets for the obligations
between the owner and contractor. Although
the termination and suspension clauses are not
labeled as force majeure clauses, they have a
similar effect of assigning risk to parties due to
unforeseen contingencies.
4

Dealing With The Construction Impacts Of

5

A201 §8.3.1.

6

A201 §14.1.1.2.

COVID-19, supra note 3.

7

A201 §14.1.1.3.

8

See e.g., minn. exec. dept., executive order

9

A201 §14.3-4.

no. 20-20 § 6.x.
10
11
12

A201 §14.1.2.
A201 §14.1.3.
See e.g., A201 §14.4.3. (mandating owners to
pay costs to contractors for owner-initiated
terminations).

13
14

A201 §14.2.1.1.
A201 §8.3.1. Although section 8.3 does not
preclude damages for delay, available damages
do not include those caused by COVID-19.
Tony Flesor, “COVID-19 and the AIA A201 –
2017: Anatomy of a Delay Analysis,” l. WeeK
colo., https://lawweekcolorado.com/2020/04/
covid-19-and-the-aia-a201-2017-anatomy-of-adelay-analysis/ (last visited 11/21/2020).

15
16

Chivilo, supra note 2.
See e.g., S&B/BIBB Hines PB3 Joint Venture v.
Progress Energy Fla., Inc., 365 F. App’x 202
(11th Cir. 2010) (dismissing suit for damages
due to increased construction costs due to
hurricanes where the contract unambiguously
precludes additional damages).
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YOUR AD HERE
e-newsletters may also be accessed by members online

ELECTRONIC ADVERTISING RATES

12x

6x

1x

www.mnbar.org

486

536

589

Legal News Digest +

349

376

399

* Approximately
** Bench & Bar advertisers with a half page
ad size or greater are eligible for a 15% discount on
www.mnbar.org and Legal News Digest advertisements
during the month(s) they are running in Bench & Bar.
*** Ads appear in each issue during the month they run.

All rates are net per insertion. Effective: 12/1//2021

+ Legal News Digest does not go out the weeks of Thanksgiving or Christmas.

To Advertise Call: (763) 497-1778
Erica Nelson, Sales Representative: erica@pierreproductions.com
Betsy Pierre, Sales Manager: (763) 295-5420 or betsy@pierreproductions.com
Fax: (763) 497-8810 • www.mnbar.org

2

ADVERTISING INSERTION ORDER

Advertiser: ___________________________________________________________________________________________________
Contact:

Bill To:

Name:_____________________________________________

Name:_____________________________________________

Company:__________________________________________

Company:__________________________________________

Address:___________________________________________

Address:___________________________________________

City/State/Zip:______________________________________

City/State/Zip:______________________________________

Phone: ___________________ Fax: _____________________

Phone: ___________________ Fax: _____________________

Email: _____________________________________________

Email: _____________________________________________
Bill to email is UserID for online billing

Please reserve the following ad placements:

Ad Size & Format: _________
Position:

o Back Cover

Please refer to the current rate card for rates & specifications

# of Insertions: _________
o Inside Front Cover

Base Rate: $ ___________ per Insertion

o Inside Back Cover

o Other_________________

Cover placements are noncancelable. 

(Preferred Position +$100)

Notes:___________________________________________________________________________________________________
Issues to run:
Ad deadline is the 10th of the
month prior to publication.

o
o
o
o

Jan/Feb
March
April
May/June

20_____
20_____
20_____
20_____

o July
20_____
o August
20_____
o September 20_____

o October 20_____
o November 20_____
o December 20_____
Insertions invoiced upon publication

By my signature, below, I understand and agree that this order will be governed by the rates and terms of the Bench & Bar of Minnesota
rate card in effect on the date of this order and I acknowledge receipt of a copy of that rate card.

Name: ________________________________________________________

Title: ________________________________________

_________________________________________________________________________________________________________________
Authorized Signature 							Date

Send this order to:

Erica Nelson, Sales Representative Email: erica@pierreproductions.com
Fax: (763) 497-8810 Phone: (763) 497-1778

ELECTRONIC ADVERTISING INSERTION ORDER
Advertiser: ___________________________________________________________________________________________________
Contact:

Bill To:

Name:_____________________________________________

Name:_____________________________________________

Company:__________________________________________

Company:__________________________________________

Address:___________________________________________

Address:___________________________________________

City/State/Zip:______________________________________

City/State/Zip:______________________________________

Phone: ___________________ Fax: _____________________

Phone: ___________________ Fax: _____________________

Email: _____________________________________________

Email: _____________________________________________
Bill to email is UserID for online billing

Please reserve the following ad placements:

Please refer to the current rate card for rates & specifications

# of Insertions: ____________		

Base Rate: $ ______________ per Insertion (Invoiced upon publication)

Link to web address: http://______________________________________________________________________________
o mnbar.org
2195 x 280 pixels

o Legal News Digest (LND)
Tile: 170x170 pixels
Banner: 650x100 pixels

o
o
o
o

January20_____
February20_____
March20_____
April20_____

o
o
o
o

May20_____
June20_____
July20_____
August20_____

o
o
o
o

September20_____
October20_____
November20_____
December20_____

o
o
o
o

January20_____
February20_____
March20_____
April20_____

o
o
o
o

May20_____
June20_____
July20_____
August20_____

o
o
o
o

September20_____
October20_____
November20_____
December20_____

By my signature, below, I understand and agree that this order will be governed by the rates and terms of the Bench & Bar of Minnesota
rate card in effect on the date of this order and I acknowledge receipt of a copy of that rate card.

Name: ________________________________________________________

Title: ________________________________________

_________________________________________________________________________________________________________________
Authorized Signature 							Date

Send this order to:

Erica Nelson, Sales Representative Email: erica@pierreproductions.com
Fax: (763) 497-8810 Phone: (763) 497-1778

Minnesota
State Bar
Association

POLICIES AND REQUIREMENTS

600 Nicollet Mall
Suite 380
Minneapolis, MN 55402

ADVERTISING POLICIES
Frequency
• Bench & Bar is published monthly 10 times per year.
Combined May/June issue published in June.
Combined Jan/Feb issue published in February.
• Electronic ads are displayed for one calendar month.
Except no issue of LND is distributed the weeks of
Christmas and Thanksgiving.
Deadlines
Space & Materials: The 10th of the month preceding the
month of publication; for example, February 10 for the month
of March. If new materials are not submitted or the order
canceled by the deadline, MSBA is authorized to fulfill the
order by picking up and publishing ad materials previously
published for the advertiser. Should the advertisement
not appear due to the advertiser’s failure to supply correct
materials, the advertiser shall remain liable for the cost of
the insertion.

ADVERTISING REQUIREMENTS
Advertising rates are for space only and are based on receipt
of acceptable materials sized to our mechanical specifications.
All ads must be submitted in digital format according to the
following guidelines:
Print Ads
• Camera ready ads must be print-ready PDF files.
SWOP standards apply.
• Image Resolution: 300 dpi
• Ink Coverage: Limit of 300%
• Color: Process/CMYK
Electronic Ads
• www.mnbar.org: 2195 x 280 pixels
• LND: Tile - 170 x 170 pixles / Banner - 650 x 100 pixles
• Image Resolution: 72 pixels/inch
• File Type: jpg or gif no larger than 100 KB

Payment Terms
Insertions invoiced upon publication. Net 30 days.
No cash discount. No third ad will be run unless the
two preceding placements are paid in full.

Ad Composition
Ad composition and production services (e.g., type changes,
resizing, color conversion) are in addition to space charges and
are billed at $60 per hour with a minimum charge of $30.

Advertising Agencies
All rates quoted are net. No cash discount. Advertiser and/or
its advertising agency are jointly and severally liable for such
monies as are due and payable to the publisher for advertising
that the advertiser or its agent ordered if the order is not
canceled prior to the closing date (first of monthpreceding the
month of publication).

Copy Acceptance
The publisher reserves the right to accept or reject all advertising
at its discretion for any reason or no reason. Acceptance does
not constitute endorsement. Materials will be stored at the
advertiser’s risk by the publisher for three months following the
final insertion under contract.

Contract Advertising
Advertising must be inserted within one year of the first
insertion to qualify for frequency discounts. Advertisers who
terminate a schedule prior to fulfillment will be billed at the
earned rate.
Indemnification
All advertisements are accepted and published on the representation that the advertiser and/or the advertising agency are
authorized to publish the entire contents and subject matter
thereon, as confirmed by the authorized signature on the insertion order. The advertiser agrees to indemnify and hold the
Minnesota State Bar Association and its agents harmless from
any and all liability, demands or damages arising out of the advertising or on behalf of the advertiser. Such indemnity includes
the provision of a defense to any actions or claims and the payment of costs and attorneys fees in connection therewith.

Sales/Insertion Orders: Erica Nelson
(763) 497-1778 • Fax: (763) 497-8810
erica@pierreproductions.com
Sales Manager: Betsy Pierre
(763) 295-5420 • Fax: (763) 295-2550
betsy@pierreproductions.com
Production/Art Work: Jennifer Wallace
(612) 278-6311 • jwallace@mnbars.org

